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VEMORANDUM AND ORDER
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Javier Hart was convicted by a jury on Novenber 3,
2004, of various drug and weapons offenses. The Court sentenced
Hart to a mandatory m ni num sentence of life inprisonnent, plus
si xty consecutive nonths. The United States Court of Appeals for
the Third Grcuit affirmed Hart’s convictions on all counts on
August 4, 2006. The Suprene Court denied Hart’s petition for a
wit of certiorari on Cctober 11, 2006. Hart has filed a notion
under 28 U.S.C. § 2255 to vacate, set aside, or correct his
sentence. The Court will deny the notion.

Hart's first claimis that he was denied his right to
consul ar notification under the Vienna Convention, and is,
therefore, entitled to a hearing to determ ne whether this
vi ol ation caused actual prejudice. Hart also alleges that his
counsel was ineffective for various reasons: counsel did not
chal l enge the particularity of the search warrant; counsel failed
to chall enge federal jurisdiction to prosecute him counsel did

not object to the government’s alleged reliance on police reports



in arguing for enhancenments of his sentence; and counsel did not
rai se the Vienna Convention issue. Hart also clainms that his
constitutional rights were violated at trial because his prior
convi ctions nust be proven to a jury beyond a reasonabl e doubt to
trigger a mandatory m ni mum sentence. H's seventh and fi nal

claimis that the Court m sinterpreted Booker.

Anal ysi s
A. The Vi enna Conventi on

Hart clains to be a citizen of the country of Panama
and states that he was never inforned by |aw enforcenment of his
right to confer with his consulate after his arrest and before
his trial. The Court will assune both of those facts to be true.

The Vi enna Convention provides:

[1]f he so requests, the conpetent

authorities of the receiving State shall,

wi t hout delay, informthe consul ar post of

the sending State if, within its consul ar

district, a national of that State is

arrested or conmitted to prison or to custody

pending trial or is detained in any other

manner. . . . The said authorities shal

i nformthe person concerned w thout delay of

his rights under this sub-paragraph[.]

Vi enna Convention on Consular Relations art. 36(1)(b), Apr. 24,
1963, 21 U S. T. 77, 596 U N T.S. 261. Hart argues that he is
entitled to a hearing regarding whether the governnent’s failure

to notify caused himprejudice. Hart cites Medellin v. Dretke,

544 U. S. 660, 663 (2005), for the proposition that a directive by
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Presi dent Bush has mandated that all foreign nationals nust
recei ve such a hearing.

As an initial matter, President Bush’s directive that
Medel I in discusses refers only to the specific prisoners whose
cases were at issue in the International Court of Justice (“1CJ")

case of Case Concerni ng Avena and ot her ©Mexican Nationals (MexXx.

v. US.), 2004 I.C.J. No. 128 (Judgnent of Mar. 31). See

Medel lin, 544 U. S. at 663; George W Bush, Menorandum for the
Attorney General (Feb. 28, 2005), App. 2 to Brief for United
States as Ami cus Curiae Supporting Respondent, Medellin, 544 U. S
660 (No. 04-5928), 2005 W. 504490. In addition, the Suprene
Court has ruled that it is not bound by I C) determ nati ons.

Sanchez-lLlamas v. Oregon, 126 S. C. 2669, 2683 (2006).

Therefore, Hart cannot rely directly on Avena for relief.?

Hart did not raise this issue prior to the filing of
this motion. Odinarily, “to obtain collateral relief based on
trial errors to which no contenporaneous objection was nmade, a

convi cted defendant must show both (1) ‘cause’ excusing his

! Nei ther the Supreme Court nor the United States Court
of Appeals for the Third Crcuit has deci ded whether the Vienna
Convention creates a right that is individually enforceable in a
judicial proceeding. Both courts have assuned w t hout deci di ng
that the Vienna Convention creates an individually enforceable
right. Sanchez-Llamas, 126 S. C. at 2677-78; In re OQbi, 240
Fed. Appx. 1000, 1000 n.2 (3d G r. 2007) (citing Sanchez-L| amas).
Sonme other circuits have deci ded agai nst an individually
enforceable right. See, e.qg., United States v. Enmuegbunam 268
F.3d 377, 391 (6th Cr. 2001).




doubl e procedural default, and (2) ‘actual prejudice’ resulting

fromthe errors of which he conplains.” United States v. Frady,

456 U.S. 152, 167-68 (1982).

I n Sanchez-Ll anas, the Suprene Court ruled that state

procedural default rules applied to a state prisoner, Mario
Bustill o, who raised a Vienna Convention claimfor the first tine

in a collateral proceeding. Sanchez-Llamas, 126 S. C. at 2683,

2687; see also Breard v. Geene, 523 U. S. 371 (1998). Bustillo

argued that the normal procedural default rules should be
suspended because he was prevented fromraising the claimearlier
because the governnent failed to informhimof his right to
consul ar notification under the Convention. The Court disagreed,
stating that a violation of an accused’s Mranda rights is also a

failure to notify the accused of his rights, and yet M randa

clains can be procedurally defaulted. Sanchez-Llanas, 126 S. C
at 2687. The Court al so distinguished and di sm ssed ot her
grounds for the appellant’s position that the usual state
procedural default rules should not apply to Vienna Convention
clains. 1d. The Court concluded, “[the petitioner] requests an
exception to procedural rules that is accorded to al nost no ot her
right, including many of our nost fundanmental constitutional
protections. It is no slight to the Convention to deny [the
petitioner’s] clains under the sanme principles we would apply to

an Act of Congress, or to the Constitution itself.” 1d. at 2688.



Sanchez-Llanmas referred to state procedural default

rules, not federal. The |ogic of applying the normal procedural
default rules to a Vienna Convention claim however, applies to
federal prisoners, as well. The Suprene Court has ruled in
anot her 8 2255 context that “we see no basis for affording
federal prisoners a preferred status [relative to state

pri soners] when they seek postconviction relief.” Frady, 456
U S at 166. Lower courts have applied the procedural default

rule in Sanchez-Llamas to 8 2255 proceedi ngs, often w thout mnuch

di scussion of any possibility that state and federal prisoners

should be treated differently. See, e.q., Anziani v. United

States, No. 06-cv-12121, 2007 WL 1959212, at *3 (D. Mass. July

05, 2007); Vigil Alonso v. United States, 5:06-cv-156, 2007 W

2010633, at *3 (S.D. Tex. July 5, 2007).
The Court concludes that Hart cannot now raise this

i ssue on collateral attack

B. | neffective Assi stance of Counsel d ains

1. Legal Principles

VWhet her or not counsel will be considered “ineffective”

for habeas purposes is governed by the two-part test articul ated

by the Suprenme Court in Strickland v. Washington, 466 U. S. 668

(1984). Under Strickland, the defendant nust prove that (1)

counsel’s representation fell bel ow an objective standard of



reasonabl eness; and (2) there is a reasonable probability that,
but for counsel’s error, the result would have been different.

Id. at 687-96; see also United States v. N no, 878 F.2d 101 (3d

Cr. 1989).

In evaluating the first prong, a court nust be “highly
deferential” to counsel’s decision and there is a “strong
presunption” that counsel’s performance was reasonable. United

States v. Kauffrman, 109 F.3d 186 (3d G r. 1997) (citing

Strickland). Counsel nust have wi de |atitude in naking tactical

decisions. Strickland, 466 U S. at 689. The defendant nust

overcone the presunption that, under the circunstances, the
chal | enged action m ght be considered sound trial strategy.

United States v. Gray, 878 F.2d 702 (3d G r. 1989).

The conduct of counsel should be evaluated on the facts
of the particular case, viewed as of the tine of the conduct.
Strickland, 466 U.S. at 690. The United States Court of Appeals

for the Third Crcuit, quoting Strickland, has cautioned that the

range of reasonabl e professional judgnents is wde and courts
must take care to avoid illegiti mte second-guessing of counsel’s
strategic decisions fromthe superior vantage point of hindsight.
Gray, 878 F.2d at 711.

For the second prong, the Suprenme Court has defined a
“reasonabl e probability” as one that is sufficient to underm ne

confidence in the outconme. Strickland, 466 U. S. at 694. Put




anot her way, the question is whether there is a reasonabl e
probability that, absent the errors, the factfinder would have
had a reasonabl e doubt respecting guilt. The effect of counsel’s
i nadequat e performance nust be evaluated in light of the totality

of the evidence at trial.

2. Application of Legal Principles

Hart argues that his trial counsel was ineffective for
not challenging the particularity of the search warrant because
it failed to list firearns as objects of the search

Def ense counsel did file a notion to suppress the
evidence in this case. Evidence was taken fromHart’'s person,
his car, and a house. It is the search of the house that Hart is
challenging in this petition. The evidentiary record in the
trial court established that a weapon was sei zed fromthe house
pursuant to a search warrant. Although defense counsel argued
that the search warrant | acked probabl e cause, he did not argue
t hat the weapon shoul d be suppressed because it was not
specifically listed in the itens to be searched. |In its decision
on the notion to suppress, the Court held that the affidavit did
not contain probable cause for the search, but denied the notion
to suppress pursuant to the “good faith exception” first

announced in United States v. Leon, 468 U. S. 897 (1984). The

defendant’ s Fourth Amendnent clains were argued before the United



States Court of Appeals for the Third Grcuit, and that Court
affirmed the decision on the notion to suppress.

Counsel’s failure to chall enge the search warrant on
the ground of particularity fulfills neither prong of the
Strickland test. The itens listed in the search warrant to be
sei zed included a variety of drugs and drug paraphernalia, as
wel | as nonies, assets, pagers, and cellular phones, along with
their nenories and resident identification. Wen |aw enforcenent
of ficers execute a search warrant, they may search wherever the
itens listed in the warrant may be. Because of the nature of the
itens to be searched for in this warrant, the breadth of the
officers’ search was unlimted. This warrant allowed the
officers to search anywhere one of the itens to be seized could
be. Once they observed the gun, they could seize it under the
doctrine of plain view Therefore, the Court wll deny the
petition on this ground.

Hart’ s argunent that his trial counsel was ineffective
for failing to challenge federal jurisdiction before the trial is
wi thout merit. The defendant was charged in an indictnment for
violations of federal crimnal law, and the Court had subject
matter jurisdiction over the case pursuant to 18 U S. C. § 3231.
The fact that the alleged offense was investigated by state and
| ocal authorities and not by the federal authorities is not

legally relevant. Hart’s counsel had no reasonabl e grounds to



object to subject matter jurisdiction. H s perfornmance,
therefore, on this issue was not deficient.

Hart next argues that defense counsel was ineffective
for failing to object to the use of a police report that the
defendant clains this Court relied on to determ ne that he had
been convicted of prior felony offenses. There is no evidence
that this was the case. The probation officer relied on copies
of certified copies of convictions fromthe Phil adel phia Court of
Common Pleas to determne Hart’s crimnal history. Mreover, at
the sentencing hearing, the prosecutor stated that certified
copi es of the defendant’s convictions for these offenses were
supplied to the defendant during the discovery process before the
defendant’s trial. During the sentencing hearing, defense
counsel stated that he had seen the paperwork on the prior
convictions prior to the sentencing and he did not believe there

was a basis to challenge them Neither prong of the Strickl and

test is net under these circunstances.

Even if Hart were able to establish that defense
counsel was ineffective on this point, he would not be able to
establish any prejudice. Hart is attenpting to argue that the
two separate convictions on February 8, 1993, in actual fact
represented one unit of conviction for cal cul ati ng whet her he
qualified for a mandatory mninuml|life sentence. Hart argues

t hat because both of these arrests (on different occasions, four



mont hs apart) stemfromthe sanme conspiracy, they should only be
counted as one offense or conviction. Even if this were to be
the case, Hart cannot establish that he suffered any prejudice,

the second prong of the Strickland test.

Before trial, the governnent filed a notice under 21
U S C 8§ 851, that the defendant had been convicted of three
prior felony narcotics offenses. Title 21 of the U S. Code only
requires two predicate felony narcotics offenses to trigger
application of the mandatory m nimumterm of inprisonment. 21
US C 8§ 841(b)(1)(A(viii). In this case, Hart already had
three felony narcotics convictions. Condensing two of those
convictions into one unit of conviction because both of fenses
stemmed fromthe sane conspiracy has no effect since the | aw
requires only two convictions for the mandatory mninmumto apply.
Accordingly, Hart cannot establish any prejudice, even if his
counsel was deficient for failing to object to both 1992
narcotics convictions being used as a partial basis for
application of the mandatory m ni num

Nor does counsel’s failure to raise Vienna Convention
issues prior to trial amount to ineffective assistance of

counsel .2 The defendant does not allege any prejudice as a

2 I n Sanchez-LI amas, the Suprene Court of Virginia had

denied the petitioner’s claimof ineffective assistance of
counsel based on failure to invoke the Vienna Convention, but
that i ssue was not before the United States Suprene Court.
Sanchez-Llamas, 126 S. C. at 2677.
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result of this failure. Suppression of evidence is not a

possibility. See Sanchez-lLlamas, 126 S. C. at 2680-82. Hart

wants the Court to have a hearing to explore any possible
prejudi ce counsel’s failure to raise the Vienna Convention issue.

But Strickland puts the burden on a defendant to show prej udice.

The United States Court of Appeals for the Third
Circuit already denied on direct appeal Hart’s argunent that his
constitutional rights were violated at trial because his prior
convictions were not proven to a jury beyond a reasonabl e doubt
to trigger application of the mandatory m ni num sentence.

Finally, the defendant argues that the mandatory life
sentence i nposed by the Court was unconstitutional because it
violated his Sixth Arendnent right to a jury trial or the jury

never authorized the life sentence. He relies on United States

v. Booker, 543 U. S. 220 (2005). The United States Court of
Appeals for the Third GCrcuit already rejected this argunent in
his direct appeal and in other cases.

A certificate of appealability shall not issue.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRIM NAL NO. 03-827
V.
JAVI ER HART ; ClVIL ACTION NO. 07-3729
ORDER

AND NOW this 11th day of February, 2008, upon
consi deration of defendant’s notion to vacate, set aside or
correct sentence (Docket No. 79), the governnent’s opposition,
and the defendant’s response thereto , I T IS HEREBY ORDERED t hat
said notion is DENIED for the reasons stated in a nenorandum of
today’s date. The Court will not issue a certificate of
appeal ability because the defendant has not nmade a substanti al

showi ng of the denial of a constitutional right.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




